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COMMENTARY 

Section 57.105: A Tool for Lack of a Justiciable Issue, 
Not a Weapon for Appeals 

This	article	considers	the	purpose	of	57.105,	its	use	in	an	appellate	
proceeding,	and	the	implication	of	a	recent	ruling	from	the	Third	
District	Court	of	Appeal.	
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Zealous	advocacy	must	be	respected	on	all	sides.	An	attorney	may	decide	the	attorney	has	a	
duty	to	advocate	for	a	client	by	pursuing	an	appeal,	but	that	attorney	must	also	be	cautious	
not	to	pursue	a	baseless	claim.	Similarly,	an	attorney	defending	a	judgment	on	appeal	must	
recognize	that	a	disagreement	over	an	appealed	issue	does	not	call	for	an	automatic	=iling	of	
a	motion	pursuant	to	57.105.	
	
A	motion	under	57.105	should	be	used	as	a	tool	and	not	as	a	weapon.	It	is	not	an	
opportunity	to	litigate	the	merits	of	the	actual	appeal,	nor	is	it	an	intimidation	tactic.	Just	as	
a	57.105	motion	should	not	be	used	in	the	trial	court	as	a	settlement	tactic,	a	57.105	motion	
should	not	be	used	on	appeal	to	intimidate	a	party	into	dismissal.	Attorneys	must	recognize	
that	there	is	a	distinct	difference	between	raising	an	unsuccessful	argument	on	appeal	and	
raising	an	argument	that	is	not	supported	by	material	facts	or	not	supported	by	existing	law	
to	the	material	facts.	
	
In filing a 57.105 mo7on, an appellee has a high standard to show that the opposing party or its 
a@orney knew that the appeal had no basis in law or fact. An appellee can frequently be blinded 
by irrita7on when an appeal is filed, fail to recognize that the ini7al brief raises actual jus7ciable 
argument and jump to weaponize a 57.105 mo7on to in7midate an appellant into ending an 
appeal. Appellate courts disfavor a@empts to li7gate an appeal through a 57.105 mo7on and 
mo7on prac7ce. 
 
On appeal, mo7ons under sec7on 57.105 should be reserved for extreme circumstances and 
not for circumstances where a party simply disagrees with an appeal. Rather than filing a losing 
57.105 mo7on that costs 7me and money, an appellee’s best strategy is generally to file an 
answer brief to address the arguments raised on appeal and to support affirmance of the lower 
court’s decision. 
 
The Paying Parties 

In filing an appeal, an a@orney has a duty to advise a client of the poten7al for sanc7ons if an 
appeal is meritless and has an ethical duty to withdraw rather than pursue a frivolous appeal. If 
a successful mo7on under 57.105 is brought, an appellate court—just like the trial court—may 
order a party, the a@orney, or both to pay sanc7ons. 
 
The Third District Court of Appeal (Third DCA) recently issued an opinion in Shapiro v. 
WPLG, 3D21-1733, 2023 WL 3485524 (Fla. 3d DCA May 17, 2023) holding that an a@orney who 
appeared in a case a[er two sanc7ons mo7ons were served was s7ll responsible for paying fees 
pursuant to the 57.105 mo7ons. While the a@orney was not directly served with the two prior 
mo7ons for sanc7ons, he had appeared as co-counsel of record at the 7me a third amended 
complaint was filed that was not filed in good faith and was on no7ce of the prior mo7ons. 
While not final un7l disposi7on of a 7mely mo7on for rehearing, the Third DCA held that the 
late-appearing a@orney was also responsible for fees. 



Accordingly, when entering a late appearance in a case, a@orneys at both the trial court and 
appellate court levels should make themselves aware of previously filed pleadings that have 
triggered a mo7on under 57.105. 
 
In deciding whether to file a 57.105 mo7on, a@orneys must remember that a 57.105 mo7on is a 
tool to ensure jus7ciability. It is not designed to be a weapon to li7gate a case or express 
disagreement to an argument on appeal. 
 
Jessica L. Underwood is an associate in the Florida office of Schwartz Sladkus Reich Greenberg 
Atlas. She focuses her pracBce on appellate law. 
 
 
 


